
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re: 
 
Intrepid U.S.A., Inc.,  
and Jointly Administered Cases, 
 
 Debtors 

Chapter 11 Bankruptcy 
 

Case No. 04-40416-NCD 
Case No. 04-40462-NCD 
Case No. 04-40418-NCD 

Case Nos. 04-41924 – 04-41988-NCD 
  

______________________________________________________________________________ 
 

NOTICE OF HEARING AND MOTION AUTHORIZING F.C. OF 
VIRGINIA, INC. TO ENTER INTO THE LEASE TERMINATION 

AGREEMENT AND LEASE AGREEMENT 
______________________________________________________________________________ 

TO:  The parties in interest as identified in Local Rule 9013-3. 

1. F.C. of Virginia, Inc. (“Debtor”), by its undersigned attorneys, moves the Court 

for the relief requested below and gives notice of hearing. 

2.  The Court will hold a hearing on this motion on September 22, 2004, at 

10:30 a.m., or as soon thereafter as counsel can be heard, in Courtroom 7 West, U.S. Courthouse, 

300 S. Fourth St., Minneapolis, Minnesota 55415. 

3  Any response to this motion must be filed and delivered not later than 

September 17, 2004 which is three days before the time set for the hearing (excluding Saturdays, 

Sundays and Holidays), or served and filed by mail not later than September 13, 2004, which is 

seven days before the time set for the hearing (excluding Saturdays, Sundays and Holidays).  

UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT 

MAY GRANT THE MOTION WITHOUT A HEARING. 

4.  This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157 and 

1334, Federal Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a 

core proceeding.  The petition commencing this case was filed on April 12, 2004.  The case is 

now pending in this Court.   
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5.  This motion arises under Federal Rule of Bankruptcy Procedure 9019 and 11 

U.S.C. § 363(b). Debtor requests that the Court enter an Order approving the Lease Termination 

Agreement between Debtor and James E. Lucas and Gale C. Lucas (“Lucas”).  A copy of the 

Lease Termination Agreement is attached hereto as Exhibit A.  The Debtor also requests that the 

Court enter an Order approving the Lease Agreement between Debtor and Barco Associates, Inc. 

(“Barco”).  A copy of this Lease Agreement is attached hereto as Exhibit B.  The parties 

continue to negotiate the terms of both agreements and changes may be made at or prior to the 

hearing.  However, Debtor does not believe that the changes to these agreements will be 

substantial. 

BACKGROUND 
 
6. The Debtor continues to operate its business as a debtor- in-possession under 

sections 1107(a) and 1108 of the Bankruptcy Code.  The Court has ordered, for procedural 

purposes only, joint administration of Intrepid U.S.A., Inc.’s and its affiliated debtors’ 

Chapter 11 cases. 

7. The Intrepid home health care business began in July of 1994, and since that time, 

it has been based and headquartered in Edina, Minnesota.  As of the filing date, the Intrepid 

umbrella of companies operated in 31 states, out of approximately 196 offices, with 

approximately 13,000 health care professionals which provided medically-necessary home health 

care services and therapies to approximately 125,000 patients annually, nearly all of whom are 

home-bound, incapacitated in some way, handicapped, elderly or otherwise physically 

disadvantaged to the extent that they have to rely on Intrepid for their health care in their homes.  

Intrepid also has a division of its business that provides staffing of nurses and health care 

practitioners in hospitals and extended care facilities.  The majority of its revenues are derived 

from its home health care business operations. 
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8. On October 1, 2003, Debtor and Lucas entered into a lease agreement whereby 

Debtor leased from Lucas the premises commonly known as Colony Park, 1997 South Main 

Street, Unit 601, Blacksburg, Virginia 24060 (“Colony Park”). 

9. The term of that lease is three years, commencing on October 1, 2003 and 

expiring on September 30, 2006.  

10. Debtor’s current monthly rent is $2,875.00 until October 1, 2004.  Debtor’s 

monthly rent from October 1, 2004 to September 30, 2005 is $2,947.00 and from October 1, 

2005 to September 30, 2006 is $3,020.00. 

11. The Colony Park location no longer meets Debtor’s business needs.  Specifically, 

Debtor’s visibility at this location is poor and Debtor no longer utilizes all of the square footage.  

As a result, Debtor entered into negotiations with Lucas to terminate the lease as evidenced by 

the Lease Termination Agreement.  As set forth in the Lease Termination Agreement, Lucas has 

agreed to a termination of the lease in exchange for five monthly payments beginning September 

1, 2004 and totaling $10,000.00. 

12. Debtor desires to relocate to a premises that better serves its business needs.  As a 

result, Debtor entered into negotiations with Barco to lease the premises commonly known as 

Medical Arts Building, 3706 South Main Street, Suite C, Blacksburg, Virginia 24060 (“Medical 

Arts Building”).  The Medical Arts Building is located within a hospital complex, which 

provides the Debtor greater visibility, easier access to patients, and better proximity to referral 

sources.  Moreover, the monthly rental obligation is less than under the Colony Park lease.     

13. The term of the proposed Lease Agreement with Barco is two years beginning 

September 1, 2004 and ending August 31, 2006.  Debtor’s monthly rental obligation under the 
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proposed Lease Agreement is $2,358.66 per month, which is over $500 less than its monthly 

rental obligation with Lucas. 

RELIEF REQUESTED 
 
14. The Lease Termination Agreement is in the best interests of the Debtor’s estate 

and its creditors.  Colony Park no longer suits Debtor’s business needs.  Specifically, Debtor’s 

visibility at this location is poor and Debtor no longer utilizes all of the square footage.  As a 

result, Debtor entered into negotiations with Lucas to terminate the lease as evidenced by the 

Lease Termination Agreement.  Under the Lease Termination Agreement, Lucas has agreed to 

terminate the lease in exchange for five monthly payments totaling $10,000.00.  Debtor is 

entitled to reject this lease and Lucas would be entitled to a pre-petition claim.  While that claim 

amount cannot be determined, it is likely substantially greater than $10,000 and the distribution 

on such a claim is likely to be greater than the $10,000 reflected in the Lease Termination 

Agreement.  Because the premises no longer meets Debtor’s business needs and entering into the 

Lease Termination Agreement is likely a more efficient use of estate property, the Court should 

approve the Lease Termination Agreement. 

15. The Debtor also seeks approval of the proposed Lease Agreement with Barco 

under 11 U.S.C. § 363(b).1  Debtor has determined in its business judgment that the entering into 

the proposed Lease Agreement is in the best interests of its estate and its creditors.  Specifically, 

the Medical Arts Building is located within a hospital complex, which provides the Debtor 

greater visibility, easier access to patients, and better proximity to referral sources.  Moreover, 

the monthly rental obligation is over $500 less than under the Colony Park lease. 

                                                                 
1  Debtor believes entering into the Lease Agreement is in the ordinary course of its business and, 
therefore, Court approval is not necessary.  See 11 U.S.C. § 363(c)(1).  However, out of an 
abundance of caution, Debtor moves the Court for approval of the Lease Agreement. 
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16. Pursuant to Local Rule 9013-2(d), the facts set forth in this Motion have been 

verified and the Motion is accompanied by a memorandum, proposed order, and proof of service. 

17. Pursuant to Local Rule 9013-2(c), Debtor gives notice that it may, if necessary, 

call Lisa M. Montague, General Counsel, or Dennis Patrick, Executive Director of Market 

Development to testify.  Their business addresses are Intrepid U.S.A., Inc., 6600 France Avenue 

South, Suite 510, Edina, Minnesota 55425. 

WHEREFORE, F.C. of Virginia, Inc., by its undersigned attorneys, respectfully requests 

that the Court enter an order approving the Lease Termination Agreement and the Lease 

Agreement, and for such further relief as the Court deems just and equitable. 

 
 
Dated:  August 31, 2004  /s/ Ryan T. Murphy     

James L. Baillie (#3980)    
Ryan T. Murphy (#311972) 
FREDRIKSON & BYRON, P.A. 
4000 Pillsbury Center 
200 South Sixth St. 
Minneapolis, MN 55402 
Telephone 612-492-7000 
 
ATTORNEYS FOR DEBTORS 

 
      

































UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re: 
 
Intrepid U.S.A., Inc.,  
and Jointly Administered Cases, 
 
 Debtors 

Chapter 11 Bankruptcy 

Case No. 04-40416-NCD
Case No. 04-40462-NCD
Case No. 04-40418-NCD

Case Nos. 04-41924 – 04-41988-NCD
  

______________________________________________________________________________ 
 

MEMORANDUM IN SUPPORT OF MOTION FOR ORDER APPROVING 
LEASE TERMINATION AGREEMENT AND LEASE AGREEMENT 

______________________________________________________________________________ 
 
 F.C. of Virginia, Inc. (“Debtor”) respectfully requests that the Court authorize the Debtor 

to enter into the Lease Termination Agreement because it is in the best interest of the estate and 

its creditors.  The Court should also approve the Lease Agreement because the Debtor’s decision 

to relocate its agency is supported by articulated business justifications.  

BACKGROUND 

 The supporting facts are set forth in the verified Motion.  Capitalized terms used herein 

should have the meaning ascribed to them in the Motion. 

ANALYSIS 
 
I. THE COURT SHOULD APPROVE THE LEASE TERMINATION AGREEMENT 

BECAUSE IT IS IN THE BEST INTERESTS OF THE DEBTOR’S ESTATE AND 
ITS CREDITORS. 

 Rule 9019 of the Federal Rules of Bankruptcy Procedure provides that: 
 

On motion by the trustee and after notice and a hearing, the court may approve a 
compromise or settlement.  Notice shall be given to the creditors, the United 
States trustee, the debtor and indenture trustees as provided in Rule 2002 and to 
such other entities as the court may designate. 
 

Fed. R. Bankr. P. 9019(a). 
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 “Rule 9019 of the Federal Rules of Bankruptcy Procedure vests the bankruptcy court 

with broad authority to approve or disapprove all compromises and settlements affecting the 

bankruptcy estate.”  In re Bates, 211 B.R. 338, 343 (Bankr. D. Minn. 1997).  In exercising this 

authority, the Court must determine whether the proposed settlement is in the best interest of 

the estate.  In re Hanson Indus., Inc., 88 B.R. 942, 945 (Bankr. D. Minn. 1988).  The factors 

that bear upon this determination are: 

• The probability of success on the merits in the litigation; 

• The complexity of the litigation involved, and the expense, inconvenience and 

delay necessarily attending it; 

• The paramount interests of creditors and the proper deference to their reasonable 

views in the premises; and  

• Whether the conclusion of the litigation promotes the integrity of the judicial 

system. 

In re Bates, 211 B.R. at 343. 

Here, the only relevant factor is the paramount interests of the estate and its creditors.  

Colony Park no longer suits Debtor’s business purposes.  Specifically, Debtor’s visibility at this 

location is poor and Debtor no longer utilizes all of the square footage.  As a result, Debtor 

entered into negotiations with Lucas to terminate the lease as evidenced by the Lease 

Termination Agreement.  Under the Lease Termination Agreement, Lucas has agreed to 

terminate the lease in exchange for five monthly payments totaling $10,000.00.  Debtor is 

entitled to reject this lease and Lucas would be entitled to a pre-petition claim.  While that claim 

amount cannot be determined, it is likely substantially greater than $10,000 and the distribution 
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on such a claim is likely to be greater than the $10,000 reflected in the Lease Termination 

Agreement.    

Because the premises no longer meets Debtor’s business needs and entering into the 

Lease Termination Agreement is likely a more efficient use of estate property, the Court should 

approve the Lease Termination Agreement. 

 

II. THE COURT SHOULD APPROVE THE LEASE AGREEMENT BECAUSE THE 
DEBTOR’S DECISION IS SUPPORTED BY ARTICULATED BUSINESS 
JUSTIFICATIONS. 

 Bankruptcy Code section 363(b)(1) provides that the debtor- in-possession “after notice 

and a hearing, may use, sell or lease, other than in the ordinary course of business, property of 

the estate.”  11 U.S.C. § 363(b)(1).  To approve of the use of property outside of the ordinary 

course of business, the court need only determine that the debtor’s decision is supported by some 

articulated business justification.  Four B v.  Food Barn Stores, Inc. (In re Food Barn Stores, 

Inc.), 107 F.3d 558, 567 (8th Cir. 1997); Fulton State Bank v. Schipper (In re Schipper), 933 

F.2d 513, 515 (7th Cir. 1991).  When applying the business judgment rule, the courts give 

deference to the debtor’s decision making.  In re Schipper, 933 F.2d at 515. 

Debtor has determined in its business judgment that the entering into the proposed Lease 

Agreement is in the best interests of its estate and its creditors.  Specifically, the Medical Arts 

Building is located within a hospital complex, which provides the Debtor greater visibility, easier 

access to patients, and better proximity to referral sources.  Moreover, the monthly rental 

obligation is over $500 less than under Colon Park lease. 
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CONCLUSION 

Debtor respectfully requests that the Court enter an order approving the Lease 

Termination Agreement and Lease Agreement.  
 
 
Dated:  August 31, 2004  /s/ Ryan T. Murphy     

James L. Baillie (#3980) 
Ryan T. Murphy (#311972) 
FREDRIKSON & BYRON, P.A. 
4000 Pillsbury Center 
200 South Sixth St. 
Minneapolis, MN 55402 
Telephone 612-492-7000 
 
ATTORNEYS FOR DEBTORS 

 
 
 
#3007587\1 











UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re: 
 
Intrepid U.S.A., Inc.,  
and Jointly Administered Cases, 
 
 Debtors 

Chapter 11 Bankruptcy 
 

Case No. 04-40416-NCD 
Case No. 04-40462-NCD 
Case No. 04-40418-NCD 

Case Nos. 04-41924 – 04-41988-NCD  

_____________________________________________________________________________ 
 

ORDER AUTHORIZING DEBTOR TO ENTER INTO A LEASE TERMINATION 
AGREEMENT AND LEASE AGREEMENT 

 
_____________________________________________________________________________ 

F.C. of Virginia, Inc.’s (“Debtor’s) Motion for Order approving the Lease Termination 

Agreement and Lease Agreement came before the undersigned United States Bankruptcy Judge 

on ___________, 2004.  Appearances, if any, are noted on the record. 

Based upon the arguments of counsel, all the files, records and proceedings herein, the 

Court being fully advised in the premises, and the Court’s Findings of Facts and Conclusions of 

Law, if any, having been stated orally and recorded in an open court before the close of 

evidence: 

IT IS HEREBY ORDERED: 

1. The Debtor’s Motion is granted. 

2. Pursuant to Federal Rule of Bankruptcy Procedure 9019, Debtor is hereby 

authorized but not required to enter into the Lease Termination Agreement by and between 

Debtor and James E. Lucas and Gale C. Lucas on substantially the same terms as set forth in the 

Motion. 

3. Pursuant to 11 U.S.C. § 363(b), Debtor is hereby authorized but not required to 

enter into the Lease Agreement by and between Debtor and Barco Associates, Inc. on 

substantially the same terms as set forth in the Motion. 



 

Dated:   , 2004          
 United States Bankruptcy Judge 
 
 
#3007591\1 




